














... Happy Anniversary continved from page 15

In Musterd v. Industrial Commission (Filed 5/15/90), we are told this astondshing tale:

O0n February &, 1989, Hustard susteined an dinjury when sccidentally struck with
& hammer by & fallov employee while workimg for R.V. City. Her claia for
benefits was denied and she timely protested.

At the hearing, Mustard and three enployess testified. Mustard testified that
vhile performing her duties, she walked by Joseph Wooley, who had dropped a
wrench, and she joked that Wooley had dropped his tooth caps. Hustard's
comment was & reference to the fact that Wooley had knocked some teeth out
during a previcus industrial injury, requiring that some teeth be capped. She
testified that she continued walking at & fest pace, When she heard & nodse
behind her, she glanced beck and saw Wooley approsching. As she tried to step
out of Wooley's way, she slowed down and Woolsy zan inte her, accidentally
striking her coccyx area with the hammer.

On these facts ALJ Baum denied the claiment's claim, holding that although her jestful comment was nmob a substantial
devistion £rem her job, her "sccelerated movement™ was a “substantial, purely personsl deviation.” The court set aside
Judge Beum's award, holding--apparently 88 a matbter of law--that a cleimant does not substantially deviate from his
enployment by proceeding te s work station et an “accelerated pace® sfter making a jestful remsrk to & co-esployee.

Finally, in Forish v, Industrial Coemissien, (filed §/7/90), a custodian for the Pinal County Hospital experienced a
spontanecus rupture of his right medisl meniscus while walking scross a level Floor at work. He subsequently consulted
Eugena Chandler, M.D., who authored a report describing his physicial findings end diagnosis without specifically
abtributing Farish's injury to his welking at work. At hearing, only Farish testified; Dr. Chandler was not called,
plthough his repert was placed in evidence. At the conclusion of the hesring ALJ Little denied Farish's claim, holding

that the mers act of walking was an insufficiently work connected risk Lo warrant coverage.

In an opinion carrying significant implications, the court set Judge Little's award aside. After noting, correetly
enough, that Farish had adduced no evidence whatever establishing that either walking or enything else sssociated with
his work had caused his injury, the court observed that the defendants had likewise failed to prove thac Fardsh's injury
resulted solely from & preexisting weskness. In this sense, the court obaerved, the cause of Farish's injury was
“unknown.” The court then held: "When the cause of the injury is wnknown . . . it is presused to arise out of
employment . . ." Tha court baged this result on "the very purpose of the workers' compensation system: to shift the
burden of work-relsted accidents froa the individual employes to society as a vhole.”

What is remarkeble abouwt this opindion is that it completely reverses the burden of proof in workers' compensation cases,
It has slways been the law in Arizona that the claimsnt besrs the burden of proving every element of his claim, This
‘has meant that he must prove that his work ceused his injury; it has never been emough thet his injury merely occured
during his eaployment (except for cases of unaxplained-desth). Similarly, it hes never been the employer's
responsibility to disprove that the claimsnt's work caused his injury. When the result of an accident is not clearly
apparent to & lsy person, it has always been necessary for the claimant to esteblish a caussl relationship between his
eccident and injury with expert medical evidence.

All that is srguably changed with the court's opinion in Farish, HNew it i3 an employer’s responsibdlicy to disprove
induserisl causation. IXf the claimant shows that his injury happened at work and the cause of his injury is
“ynexplained” becsuss medical evidence on csugstion is either absent or equivecsl, then his employment is presumed to
have caused his injury. In effest, lay testimony on cauvsation is probative and controlling in the sbsence of contrary

expart medical evidence.

The snalysis eaployed by the Court in Farish is remarkably similar to that used in unexplained-desth cases. In other
words, if the claimant's injury occurrad in the course of his employment, end if the cause of his injury is simply
unknown, then his injury is presumed to have arisen ouwt of his employment, just as in the unexplained-death coses. What
is distrassing about this analysdis 4s that it unnecessarily shifts the burden of proof te the defendants. A petition
for review of thig decisien in the Suprene Court is pending.

S5HOF TALK

The State Ber of Arizons will be having their ennual Workers' i i i i
Frescott on September 27th and 28th u% the Sheritan Prescote. ii:gf:::ttilnnnﬂ fftft:f:l Sre-::.:u.z;:::
$73-85.00, dependant uwpon your affilietion. The Honorable Denald Chareeb is chairman., If gqu are
nok m_-n the mailimg list, you can contact Suzanne in Tucson at B23-B258. Everyone is welcoae.
Speaking of Tucsen, in early July, Occupational Health Center and Corporate Hedical Centre mer nd-tr
become Helisn Occupational Heslth Caenter. J. Michasel Hitt, M.D. has been named medical di:s-ctc-:
over all four of their facilities. He will continue, however, to perforas rural ares IME's Fo
information, call &429-1785. No longer on staff are Robert L. Levitin, M.D. and Hayne F. Pgut.‘ H Dr
+ «The werst kept secret in the industry (I have been told) 4is the sddician of Thomas H'h.i.t]:- 11\;.
.hhi Legal Dapacrtaent &t the State Compensation Fund im October, Whitley, a former ALJ and ¢u:’rq¥lh1
in private practive, will fill che vacancy left by Tom Stillwell, who recently joined the law !ir::
of Taylor & Schaar. . . .Susan Belles, formerly with O&GC Hedical Evaluations, Inc, accepred a
pogition with EBI-Orion. Doreen Mess recently 1left there to join the Risk Menegement Ilhp-rl:uunt of
Woodenberg Enterprises. . . .Guess who is back at Intercorp? Yes, it's Barbara Merrict returning as
Senior Rehabilication Specialist. She will continue to teach “Medical Terms and Applications”
through the Insurance Educstioh Association this fall. Clasges begin August 30th, For more
information, call Barbara at §78-4100 or 942-9172. . . «And, finally, Slow Motion, the coed softball
tesm made up of current and Former State Compensation Fund employees, finished second 4in thair
:ﬁrigs}Sugﬁi( :Glgtu.:. :ndfslacli forth im the post-season tournement. The tear 43 now preparing for
e Luou assdc (their rst invictational) ac i i "B
i gl By Papage Sports Complex and their promotion ta "B

Continued on page 17...
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A few more ads and we were able to
afford type-setting for the next issue. By
December, we had ads from Panarello
Adjustment, Hitchcock  Investigation,
Vanguard Industrial Rehabilitation, Wesley
Rehab, Valley of the Sun Rehab Hospital
and the first ever IME service, O&C. My
favorite column, Shop Talk, eventually
disappeared but it was fun while it lasted

and [ know that’s what everyone read first.

Reading through the first edition
of The Examiner, I'm struck at how
much has changed- and equally re-
mained the same- over the last 20

years:

The newsletter had very humble be-
ginnings. | remember sitting on my
living room floor putting labels on

the newsletter and organizing the zip

... Happy Anniversary continved from page 16

codes for bulk mail. It used to take
me AT LEAST 2 hours getting the
newsletter ready to mail and another
hour to stand in line at the Post Of-
fice. Now, The Examiner is electronic
and can be sent to thousands with the

push of a button.

The feature, ‘Shop Talk’ was literally
THE talk of the industry. If I recall,
quite a few leaked industry items
were printed in the newsletter. This
created major drama and even a few
reprimands, but it always blew over
until the next edition came out with

the new gossip!

Reading through all the familiar
names, 'm left with an amazing im-

pression- the workers” compensation

industry has always been, and contin-

ues to be, family.

So here’s to another 20 years with the
biggest, slightly dysfunctional, fun-
loving family I know and am proud
to be a member of.

-Susan Stricker

After two exhausting years, I turned over
my editor position to Susan Strickler but
never in a million years dreamt it would
remain a fixture in the industry for 20 years.
Thank you to all the editors, advertisers and
contributors for appreciating the value and

importance of The Examiner.

Chris Garland

ARIZONA HAND AND WRIST SPECIALISTS

HAND, WRIST & ELBOW SURGERY
RECONSTRUCTIVE & MICROSCOPIC SURGERY

Board certified Surgeons specializing in
Surgery of the Hand, Wrist and Elbow

The Offices of:

James G Beauchene, MD
Mark J. Leber, MD
Paul M. Guidera, MD
Matthem M. Conklin, MD
John J. Shaff, PA-C
Jami J. Aranda, PA-C

Our mission is to be the preeminent providers of prevention and treatment of
upper extremity disorders. We strive to treat patients with respect and
compassion with helping them to understand their diagnosis and care, improving
the quality of life of our patients for return to avocation and occupation.

690 N. COFCO CENTER COURT, SUITE 190 _ PHOENIX, ARIZONA 85008 _ (602) 393-1010 _ FAX (602) 393-1011
5757 W. THUNDERBIRD, SUITE W461 _ GLENDALE, ARIZONA 85306 _ (602) 548-2222 _ FAX (602) 896-0941
2940 BANNER GATEWAY DR., SUITE 350 _ GILBERT, ARIZONA 85234 _ (480) 214-9444 _ FAX (480) 214-9445

A Division of OSNA
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NEW HOPE FOR FAILED BACK SYNDROME

By Dennis Crandall, MD

Board Certified Orthopaedic Spine Surgeon

Patfients who had undergone prior back
surgery with persisting back or leg pain finally
got aname for their condition in 1951. Itwas
called failed back syndrome. Currently we
define failed back syndrome as persisting
or recurring low back pain with or without
radiating leg pain following one or more
back surgeries. This condition is recognized
as a spectrum of organic diseases which
can be complicated by leamed chronic
behaviors and secondary gain.

The incidence of failure following spine

the procedure

surgery depends on

Sonoran Spine Center

performed, the pathology for which it is
performed, the patient’s overall mental and
physical condition at the time of surgery, the
patient’s mofivation to recover, underlying
disease processes or health problems,
and many other factors. In general, failure
following lumbar discectomy is between
5 and 10%.

can be as low as 5% or as high as 50%,

Failure following spinal fusion

depending on the series, disease process,
and patient population that is evaluated.
Treatment for these patients remains difficult
because the precise sources of pain are
sometimes difficult to define.

FirST MEDICAL ADVISORY GROLUF

Service

Guarantee
Program

First Medical Advisory Group

5333 N. 7th Street A-201
Phoenix, AZ 85014
Phone: 623-218-1900
Fax: 623-218-1901

Coming Soon...

Colorado, Utah, Nevada, Oregon, Washington

walve our entire service feel

Factors That Affect Failure

The reasons why some people do not
get better following spine surgery can
be grouped into preoperative factors,
operative factors, and postoperative factors.
Preoperative factors affecting outcomes
after spine surgery include selecting patients
likely fo do well and making the correct
diagnosis.  Factors during surgery which
impact long term outcomes include failure
to fully decompress pinched or compressed

nerves, inadequate fixation of bone in spine

Continued on page 19...

First Medical Advisory Group
guarantees our customers an IME/Group
Evaluation report within 5 business days for ex-

aminations conducted at our facility, or we will
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... Failed Back Syndrome continued from page 18

fusion, and using bone graft techniques
that have not been shown to be successful.
Postoperative factors include failure of
the spine to fuse, infections, recurrent disc
herniations, formation of scar tissue, and
arthritis that can develop at the segments

adjacent to those which are operated on.
Determining the Pain Source

The broad diagnosis of failed back syndrome
is not useful to spine care providers, since it
does not define where the pain is coming
from. We know from studies done operating
on patients under local anesthesia, that
there are specific structures within the

spine that cause pain and other structures
which do not cause pain. Current imaging
technigues include MRI scan, CT scans with
contrast, facet blocks, discography, and
other injection studies. These techniques
can be helpful at pinning down a precise
source of pain in someone who has
failed to improve after surgery. Sometimes
psychological testing is helpful at learmning
whether a patient is oo psychologically
fragile to benefit from surgical intervention.

With a precise diagnosis of the pain
generator, an algorithm can be followed fo
treat patients with predominantly back pain,
or predominantly leg pain.

}f-ﬂ ARIZONA ARTHRONCOPY
& SPORTNS MEDICINE

RICHARD PEAIRS, M.D.
Diplomate American Board of Orthopedic Surgery
Your Personalized Prescription
For
Orthopedic Sports Healthcare
Knee and Shoulder IMEs

There is no substitute

4550 E. Bell Rd., Bldg 8, #276 ¢+ 602-971-7073
office@azsportsmed.com

Who Should Be Considered for Surgery?

For patients with disc herniation not
responding to conservative care, our results
from 1995 through 2005 suggest a 95% rate
of improvement, and 4% rate of recurrent
disc herniation. These patients are typically
back to work between two and four weeks
and are stationary six to eight weeks after
surgery. Two years after their surgery, 86% of
these patients are still working.

Patients who fail discectomy and continue
to have pain require evaluation according
to the back pain algorithm.

For patients who have spinal instability, pain
from facet joints (the smaller joints in the
back of the spine) or from the disc itself, or
failed prior fusion may be candidates for
spinal fusion. Using  current techniques
including Bone Morphogenic Protein (BMP)
for fusion (no bone grafting from the hip),
surgery is 95% successful at achieving a
solid fusion. The surgery is typically done in
two to four hours and the patient is in the
hospital for one to four days, depending on

their overall level of fitness.

Certain patients should not be offered
further surgical intervention for their failed
back syndrome. These include patients
who have significant functional overlay

Continued on page 20...
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Phoenix, Arizona B5013
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Canyon Orthopaedic Surgeons
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a division of OSNA, PLLC
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Curtis D. Miller, M.D.
Kent H. Chou, M.D.
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... Failed Back Syndrome continued from page 19

as demonstrated on the history, physical
examination, or specific festing. Patients
who have pain in areas that dont match
findings on imaging studies such as MRI
or x-ray also should not be offered repeat
surgery. Patients with fibromyalgia, patients
who are non-compliant and patients who
have been off of work for greater than six
months deserve extra consideration and
caution before proceeding to surgery. And
finally, it is our belief that a patient having pain
despite conservative care is not necessarily
a reason to proceed with surgery. If a
patient is not a surgical candidate, surgery
should not be performed, regardless of the

level of pain.

Before the use of Bone Morphogenic Protein
(1994 through 2003), our success rate with

spinal fusion as tracked by our research was

95% for one-level fusions, 90% for two-level
fusions, 87% for three-level fusions. Since the
advent of Bone Morphogenic Protein, our
success rate for one and two-level fusions
has been 100% and for three-level fusions,
97%. Following these patients for two years,
75% are working. Returning patients to work

and full function remains our main goal.
Conclusion

Failed back syndrome is a broad term
that includes all patients who continue to
have pain after spine surgery. For most of
these patients, a reason for the pain can
be clearly identified. For many of these
patients, a treatment program can be
offered to decrease or eliminate their pain
and get them back to work and an excellent
level of function. Commitment to continuing

research in this area and improve results is

the best way to also improve the lives of

these patients.
© 2010 Sonoran Spine Center

Dr. Dennis Crandall received his medical
degree from St. Louis University School of
Medicine and completed his orthopaedic
residency at St. Louis University Hospitals in St.
Louis, Missouri. He completed a fellowship
in spinal reconstructive surgery, adult and
pediatric spinal deformity and spinal frauma
from the University of Maryland in Baltimore,
Maryland. Dr. Crandall is board certified by
the National Board of Medical Examiners
and the American Board of Orthopaedic
Surgery. Dr. Crandall is medical director of
the Sonoran Spine Center and president of
the Sonoran Spine Research and EQucation

Foundation.

CORE

«Fracture Care
+<Hand Surgery

«Pain Management

The Center for Orthopedic Research and Education, The CORE
Institute®, began practicing in 2005 to deliver comprehensive
orthopedic care, one patient at a time.

Fellowship-trained physicians providing specialized care in:
«Arthroscopy & Sports Medicine
«Foot & Ankle Reconstruction

«Interventional & Non-Surgical Spine

«Physical Medicine & Rehabilitation
«Shoulder & Elbow Surgery

The CORE Institute team is dedicated to providing technologically
advanced surgical techniques and rehabilitation in six locations in
Arizona. With state-of-the-art research labs, minimally-invasive
surgery, on-site MRI and physical therapy, we truly provide
excellence in patient care.

Arizona North - Gilbert - North Phoenix - Peoria - Southwest Valley - Sun City West

623.474.3430

www.thecoreinstitute.com
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AWCCA Offering

Continuing Education Credits

The AWCCA Executive Committee is
continuing its arrangement with the
Insurance Educational Association (IFA)
to offer continuing education credits for
attendance at most of its monthly dinner
meetings for the 2010-11 meeting year.
Continuing education credits will also be
offered at the AWCCA Spring Seminar in
February. This will assist dinner meeting

and seminar attendees who have earned

their WCCP

Claims

(Workers

Professional)

Compensation
designation  in
meeting their annual six-hour continuing

educational requirement.

Continuing education credits will be
offered for the January, March and April,

2011 dinner meetings.

No continuing education credits will

be offered for attendance at the annual

AWCCA Holiday Party on December
14th, or for attendance at the May, 2011
dinner meeting when the program will
honor winners of the Fred Brick Memorial

Rehabilitant of the Year awards.

For further information, please contact
AWCCA President Donell Hewett at

donellh@ri-net.com.

Mark ). Kelman ~ M5, CVE, CRC
Vocational Consultant

\n_‘ RBasec

Kelman Rehabilitation Consultants, Inc. MEDICAL CONSULT SERVICES, INC.

IMEs Group Evaluations Medical File Reviews
Schedule and Coordinate Independent Medical Evaluations for the Insurance Claims Professional.
...Basically Committed to Serving You!
22601 NORTH 19™ AVE, SUITE 116 * PHOENIX, AZ 85027

Phone 623-388-3778 * Fax 623-399-6944
Website: www.basecmed.com email: ime@basecmed.com

7349 M. Via Pasco Del Sur, Suite 515-424
Scottsdale, AX 85258

email: mark. kelman@kelmanrehab.com
Telephone: (602) 241-9925 - Fax (602) 241-04758

KoLB, STEWART & ASSOCIATES, INC.

Professional Invesrigations

Surveillance of Workers’ Compensation and Liability Claims
AOE/COE Investigations

Recorded and Written Statements

Preliminary and Background Investigations

Bilingual Investigations

Research (Public and Private Databases)

Locate and Asset Investigations

Pre-Employment Screenings

Undercover Operations

Streaming Video is available to our clients via e-mail
Over 25 Years Experience ° Licensed » Bonded ° Insured

PHOENIX -« TUCSON -
(602) 395-9500 (520) 885-8536

ALBUQUERQUE
(505) 821-5100 (303) 721-0101

E-mail: inv@kolbstewart.com
Website: www.kolbstewart.com

DENVER -+ LAS VEGAS

(702) 451-5100
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