Fred Brick 2011 Rehabilitant of the Year

At it’'s May dinner meeting, the AWCCA
honored the 2011 recipients of the Fred
Brick Rehabilitant of the Year Award.

The Fred Brick Memorial Rehabilitant of
the Year Award was established in 1992
following the death that year of Fred
Brick, who was a labor market consultant,
vocational counselor and valued member
of the Arizona workers’ compensation

community.

The Fred Brick Memorial Rehabilitant
of the Year Award is presented annually
to injured workers who have overcome
significant obstacles and who have reached
their

highest rehabilitation potential.

For purposes of selecting recipients of

Winners

the Fred Brick Award, the term “highest
rehabilitation potential” is determined
relative to each injured worker; it is not
necessarily indicative of the employee’s
return to regular employment. Awards are
distributed annually to each injured worker

nominated.

Recipients of the 2011 Fred Brick Memorial

Rehabilitant of the Year Awards were:
First Place:

William “Mase”

nominated by Janet Lamoree at Select

Mattingly, who was
Physical Therapy. Mr. Mattingly is a
firefighter for the Gilbert Fire Department.

Hessuffered an ankle injurywhile completing

his academy training. He eventually
completed rehabilitation and went on to
pass the physical testing requirements of
the job. He later required a below-the-knee
amputation as a result of complications
from the original injury. In spite of that
procedure, he became the first firefighter
in Arizona to work as an amputee and to
be able to perform all essential physical
functions to remain part of an active fire

Crew.
Second Place:

Officer Todd Long, who was nominated by
Diane Esterly, RN, CCM, of RSG. Officer

Continued on page 7...

Page 6



Long is a motorcycle police officer with the
City of Tempe. He sustained catastrophic
injuries as a result of an on-duty motor
vehicle accident. Officer Long not only
survived his injuries, he accomplished
the seemingly impossible: he returned to
light-duty work in less than one year, and
returned to regular work status in January
of 2011. After 13 surgeries and an extensive
rehabilitation program, Todd has reached
maximum medical improvement according
to all of his medical providers. He’s been

discharged with supportive care, although

future surgeries are likely.

.. Fred Brick Rehabilitant continued from page 6

Third Place:

Jason Wittman, who was nominated by
Mr.

Wittman suffered multiple catastrophic

Debbi Gillespie of Genex Services.

injuries as a result of a work injury and was
nominated for the tremendous courage and
positive attitude he showed throughout the
rehabilitation process that has now returned

him to full duty,
Honorable Mentions:

Raymond Navas, nominated by Martha

Keene of Keene Medical Management;

\\

Pictured from left to right at AWCCA's May Fred Brick Memorial Rehabilitant of
the Year presentation are Steve Lester, award recipient, claims adjuster Keasha
Johnson of Sentry Insurance, nurse case manager Kathy Bullock, RN, of Encore
Unlimited, and Sue Nelson, wife of recipient Bruce Nelson (pictured far right).

Reverend Bruce Nelson, nominated by
Kathy Bullock of Encore Unlimited; Steve
Lester, nominated by Kathy Bullock of
Encore Unlimited; Earl Jordan, nominated

by Carol Tomaino of Paradigm

Certificates and cash awards were
presented to each of the winners and
honorable mention rehabilitants at the
AWCCA May dinner meeting. Funding
for the cash awards came from donations
and fund-raising efforts of the Fred Brick
Memorial Foundation throughout the
year. In addition to hosting the Annual
Awards Ceremony, AWCCA is a major cash
contributor to the Fred Brick Memorial
a $4,000

donation to the Foundation in April of this

Foundation, having made

year.

Nominations for next year’s Fred Brick
Memorial Rehabilitant of the Year Awards
can be submitted at any time between
now and April of 2012. Donations for
next year’s cash awards are also welcome.
Nominations or donations can be sent
to the Fred Brick Memorial Foundation
Chairperson, Erin Finn, who can be
reached at 602-908-1188 or via e-mail at:

efinn@youroptimalcare.com.

Alliance Evaluation Services, £1c

Independent Medical Examiner

www.canyonortho.com

Simplifying the process of providing quality

Independent Medical Examinations

J.F. James Davidson, M.D.

Shoulder & Knee Disorders

“CRITICAL ATTENTION TO DETAILS

«+Confirm notifications & appointments

10450 W. McDowell Rd., Suite 102 - Avondale, AZ 85392 “Large selection of Reputable Physicians

6760 W. Thunderbird Rd., Suite E110 « Peoria, AZ 85381
Tel: (623) 846-7614 « Fax: (623) 846-0993 Ph: 623-209-7875
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Fax: 623-398-0743
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LETTERS

Dear AWCCA Board,

Thank you so very much for the generous
donation from your golf tournament. You
truly are making a difference for children in

foster care.

This has been our most challenging year
for meeting foster children’s needs. Our

number of children needing homes is

rising and our number of homes has been

declining ‘til these past few weeks.

This donation will be used to recruit, train
and license more homes so we can have
more children in loving foster homes and

fewer in shelters and group homes.

Thanks to you, these children’s lives will be

deeply changed. Your generous donation

AWCCA Makes
Additional Charitable Contributions

At its June meeting, the AWCCA
Executive Committee voted to make
additional donations to three charities
it has helped support over the past
several years. Board members voted to
donate $7,000 to Arizona Adoption and
Foster Care, $3,000 to Kids’ Chance
of Arizona and $2,500 to Phoenix
Children’s Project.

The

accordance

donations made in
with the AWCCA’s

Constitution and Bylaws which require

were

AWCCA Executive Board
Members-at-Large Liz Florez (left)
and Sam Lloyd (right) present a
$3,000 AWCCA donation check
to Carol Baird, Director of Kids’
Chance of Arizona.

that “funds received from payment

of membership fees, dinners,
donations, seminars, the annual golf
tournament, and other events, will be
used to pay organization expenses.
Excess funds will be disbursed to
charitable organizations at the end
of each meeting year as designated
by the Executive Committee, with a
nominal amount retained for interim
operating expenses as determined by

the Executive Committee.”

AWCCA Executive Board
Member-at-Large Sam Lloyd
presents a $7,000 AWCCA
donation check to Marcia Reck,
Director of Arizona Adoption
and Foster Care.
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came when it was most needed. Thank you

so much for making this big difference.
Sincerely,
Marcia Reck

Director, Arizona Adoption and Foster

Care

To: AWCCA, Inc.
Dear Friends of Child Crisis Center,

Thankyoufor choosing to make a difference
in the lives of Arizona’s foster children.
Your donation is deeply appreciated by our
staff, our foster families and of course, the

children we serve.

Arizona Adoption & Foster Care (AAFC)
is a nonprofit adoption and foster care
agency contracted through the State of
Arizona. For 30 years, AAFC has been
dedicated to the placement of children in
and out of home care due to abuse, neglect
and abandonment into loving homes by
licensing and certifying parents for foster
care and adoption. AAFC’s adoption and
foster care programs provide parents with
child/family

matching services, and post-placement

preparation and training,

supports and services.

In 2008, AAFC merged with the Child
Crisis Center. Since 1981, Child Crisis
Center has been a safe haven for abused
and neglected children as well as a leader in
family support, education and prevention.
By joining forces with the Child Crisis
Center, AAFC is now able to offer our

Continued on page 9...



foster and adoptive families additional
needed support, expanded counseling and
education services. For more information,
go to www.childcrisislorg. Your generosity
and support makes a difference in the lives

of Arizona’s children.
Sincerely,

Chris Scarpati, M.S.
Chief Executive Officer

Dear AWCCA:

We attended your [Fred Brick] awards
dinner last evening and I just wanted to
acknowledge the outstanding character
of this group. It was refreshing to see that
you care about the rehabilitation of your
patients and that you treat them and care

for them as patients.

Being a healthcare provider for 25 years,
our experience with insurance companies
has not been the best, and has defmitely

changed over time. It makes you wonder

... Letters continued from page 8

why they are in healthcare when, in fact, it
seems that they could really care less about
the patient’s situation. Either they just don’t
want to approve or pay for services, or to
get services approved or paid for, you have

to jump through ridiculous hoops.

Attending this event showed a different
picture for us and I believe it was much
needed to see that there are still people
out there that care tremendously for the
patient and are actually a patient advocate.
Last night you demonstrated your group in

particular represents the good guys!

I also commend you that your dedication
to helping others flows over to after-hours
events to raise money for amazing causes.
Your group displays an absolutely amazingly

fabulous dedication to helping others.

I thank you for shining a new light on the
insurance arena. What a better world it
would be if all insurance companies took
your lead in taking care of people so they
are healthy and take care of themselves. It

would make me proud to be in relationships

zgff ARIZOXNA ARTHROSCOPY
& SPORTS MEDICINE

RICHARD PEAIRS, M.D.

Diplomate American Board of Orthopedic Surgery

Your Personalized Prescription
For
Orthopedic Sports Healthcare
Knee and Shoulder IMEs

There is no substitute

4550 E. Bell Rd., Bldg 8, #276 ¢+ ¢ 602-971-7073
office@azsportsmed.com
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with insurance companies if they were all
like you! It is difficult to feel like partners
in healthcare when dealing with insurance
companies, but I know that would all be
different if they were all more like those
with AWCCA.

You have given me hope for a future where
insurance companies and providers work
together for the common good of the
patient. How to get there is a big question,
but I do have hope because now I know it
can exist because I saw it and experienced
it with the AWCCA. I saw there was still a

heart in healthcare.
Blessings and my deepest thanks to you all!

Lana Nassan
President

Prosthetic Orthotic Associates

Dear friends and supporters at AWCCA.

What can I say, your generosity astounds
me. Every time, we are in need, you're

there!!

I want to personally thank everyone at
AWCCA for what you are doing for us/the
kids!! This last donation will go towards
our Back 2 School program and will provide
35 children with new backpacks filled with
school supplies, a uniform, pair of shoes,

socks and underwear!!!

I am not sure you realize the impact you are
making in these children’s lives. We really
are making a difference thanks to you.
Thank you so much, I REALLY appreciate

your support!!!

Mary Frieling, Director
Phoenix Children’s Project



AWCCA Golf Committee Says
“Thanks”

On behalf of the AWCCA Golf Committee,
we thank all of those who participated
and contributed to the success of the 19th
We able to
present $12,000 to both Arizona Adoption
& Foster Care and also to Kids’ Chance
of Arizona. This is $7,000 more than last

year’s event.

Annual Golf Tournament.

Congratulations to our winners:
Longest Drive Men: Tom Long
Shortest Drive: Scott Houston
Closest to Pin Jennifer Pastiak

Flight A:

1st Place:

2nd Place:

3rd Place:

Flight B:

1st Place:

2nd Place:

3rd Place:

Chris Norton, Dianna
Fisher, Colby Meyers,
Brenda Hanson

Bill McCarty Paul Chambers,
Scott Houston

John Fierro, David Baillie,
Rob Mangini, Brian Shafer

Brock Carter, Bill Stavage,
Dylan Shaw, Gary Beck

Cheryl Altman, Bob Baron,
William Leonetti, Tom Long

Jason Torres, Elby Bushong,
Ray Temple, John Sing

Flight C:

1st Place:

2nd Place:

Ron Jones, Zoran Maric,

Bruce Martin, Cathie Chavez
Kirk O’Malley, Terry Foxx,
Kent Klein, Lynn Hedrick

Highest (Worst) Score: Lisa Cook, Becky
Zahn, Spence Settles, Amy Misik

We look forward to next year with added

opportunities to join us for our 20th Annual
AWCCA Charity Golf Tournament.

Sam Lloyd

Golf Committee Co-Chairman

A Timeless Promuise From Maodern Medical
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e Durable Medical Equipment (DME)
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e Language Services
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AWCCA Job Referral Line: Your FREE Direct

Line to Work Comp Industry Employment!

The AWCCA Job Referral Line is open for
business and can be used by any industry-
related employee or employer looking to
match up the right person with the right

position.

As a no-cost service to employers and

employees in the Arizona workers’
ploy

compensation industry, industry
professionals can post job openings
or short professional bios on the
AWCCA website for positions in workers’
claims  adjusting. In

addition, the Job Referral Line can also be

compensation

used by medical professionals, vocational

rehabilitation companies, private
investigators, IME or DME companies or
any other insurancerelated organization
that has a job opening. And, industry
professionals in any insurance-related field
can post their bios using the AWCCA’s

website.

Whether you’re a claim manager looking for
an experienced senior examiner, a doctor
looking for a qualified billing clerk, a work
comp attorney looking for a paralegal, or an
adjuster, private investigator or voc rehab
consultant looking for a new opportunity

in the work comp industry, Joe Strange,

| T I r
H'-ll “I mi | :'I'f?,f;:r /)

Wiy,

the AWCCA’s Job Referral Coordinator, is

waiting to hear from you.

The AWCCA offers an excellent, cost-free
way to match up qualified employees with
ANY job opportunities in the Arizona

workers’ compensation industry.

To post an opening or a bio, or to learn
more about the AWCCA’s Job Referral
Program, contact Joe Strange via e-mail at
jstrange@transcityins.com or, by phone at

480-483-4323.

Valley wide locations « Hand Therapy « FCE’s « Ergonomics « Athletic Performance

-
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Self Examination, Listening & Mentoring:
Fulfilling Activities for Preventing Burnout

Part Two - Listening

Lisa Clapp, MA, CRC, CEA, Arizona Vocational Consulting & Forensic Services

This article is the second of a three-part
series discussing fulfilling activities not
frequently mentioned in mainstream
literature as methods to avoid burnout.
In part one of this series, self examination
was discussed as one of the activities not
frequently mentioned in mainstream
literature as a method to avoid burnout.
Burnout is a state of emotional, mental, and
physical exhaustion caused by excessive
and prolonged stress. Burnout can threaten
our jobs, our relationships, and our health.
Burnout occurs when we feel overwhelmed
and unable to meet constant demands.
In large part, this can occur when we
miscommunication

experience chronic

resulting from ineffective listening styles.

A practical step suggested here for avoiding
burnoutis learning, practicing and applying
effective listening. It seems too simple
a solution at face value. However, ask
yourself, “How important it is for me to
be heard when I have something to say?”;
“How often do I feel the person I am
speaking to isn’t listening or hearing me?”
Then ask yourself, “How often do I listen
without interrupting?”; “Do I listen with
full attention, or am I already formulating
a response in my head, before I have heard

what another person is trying to say?”

For many of us, our listening techniques
have gone unchecked and may be a
primary cause of much of the stress
we create for ourselves. Similar to self-

examination, becoming aware of our

Accelerated=

Physical Therapy

Facility Manager

Our Services:

rehabilitation centers —— /

Sports Medicine \ /

465 E. Chilton Drive, Suite 6
Chandler, AZ 85225

Phone: 480-503-2100

Fax: 480-503-2131

John F. Fierro, ATC

Sports Performance Specialist
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*Sports Performance Training
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listening patterns starts with simple
observation and contemplation about the
level of attentiveness we offer others in

conversation.

By definition, we find the following at www.
merriam-webster.com/dictionary:‘lis_ten_
ing (verb) Date: Before 12th Century. To
hear something with thoughtful attention:
give consideration <listen to a plea>;
Also see Hear (transitive verb): to gain
knowledge by hearing, (intransitive verb):
to gain information: LEARN; to receive
communication; also see instruction &

teacher.

Based upon this information, it is clear
listening has been acknowledged for over
a thousand years as an integral part of

human communication and transmission

of knowledge.

In today’s fastpaced world, effective
listening, simple as it seems, has been
largely lost to us for numerous reasons. The
respect shown to others through effective
listening has diminished in the shuffle of

innumerable other stimuli.

Distractions from effective listening range
from our own thoughts (such as what
to make for dinner, the shopping list,
the kids’ homework, the argument you
had with your spouse that morning), to
outward stimuli (such as background noise,
computers, PDAs, cell phones, I-Pods, text
messaging, Twitter, Facebook, etc.), or our
often overwhelming need to interject our
opinions. The list can go on indefinitely.

Many of us fail to recognize the simple act

Continued on page 13...



of listening quietly with an open mind is one
of the highest forms of respectful courtesy
we can show. More importantly listening is

a gift to others and, yes, even to ourselves.

So simple, innocent and pure is the act of
listening; yet in the 21st century, it seems to
have been largely forgotten as an effective
practice for well-being. Author and psycho-
therapist Sue Patton Thoele notes, “Deep
listening is miraculous for both listener
and speaker. When someone receives us
with open-hearted, nonjudging, intensely

interested listening, our spirits expand.”

The art of listening is ancient. Its healing

properties often transmute another’s
suffering. For centuries, confession has
been a cathartic experience for human
beings. Examined closely, the exchange of
heartfelt thoughts, or troubling experiences
shared between two or more persons
reveals an instrumental process. On the
receiving end, as the listener, we procure
a safe, attentive space for another to share
their thoughts and feelings, no matter how

trivial or important.

How many of us have had a burning desire
to disclose a troubling experience, or share
some thought or insight with another
person, yet withheld the exchange for fear
of being judged? Often times others seem

unapproachable, or quickly talk over us as

... Self Examination continued from page 12

we share. Awareness of how this makes us
feel offers keys to the importance of truly

listening to others.

In all relationships, just the awareness
of our tendency to withhold part of our
attention to what others are saying can
serve as a reminder to pause our thoughts,
opinions and advice. This allows us to truly

hear what is being communicated.

In their publication “How Can I Help?”
Ram Dass and Paul Gorman suggest “If
we are willing to examine the agitation
of our own minds and just look beyond
it, we quite readily find entry into rooms
that hold surprising possibilities: greater
inner calm, sharper concentration, deeper
intuitive understanding, and an enhanced
ability to hear one another’s heart. Such an
inquiry turns out to be critical in the work

of belping others.”

Consider the various ways in which we
typically receive verbal communication
from another. Below are two categories
suggestedasastartfor comparingineffective
listening - our predominant styles, and
more effective listening — emotive tentative

styles.

PREDOMINANT LISTENING STYLES

+ Biased Listening through the filter of

personal bias.

+ Casual Listening without obviously
showing attention (actual attention may

vary a lot).

- Critical/Evaluative/Judgmental
Listening in order to evaluate, criticize
or otherwise pass judgment on what

someone CISC says.

- False/Inactive Listening pretending to
listen but actually spending more time
thinking.

+ Initial Listening - listening at first then
thinking about response and looking to

interrupt.

- Listening most of the time but also
spending some time day-dreaming or

thinking of a response.

EMOTIVE PRESENT LISTENING

+ Active Listening demonstrates interest

and encourages continued speaking,

- Appreciative Listening looks for ways
to accept and appreciate the other
person through what they say. Seeking
opportunity to praise. Alternatively

listening to something for pleasure, such

as to music.

Continued on page 14...
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... Self Examination continued from page 13

+ Attentive Listening obviously and

carefully, showing attention.

- Comprehensive/Informative Listening
to understand, seeking meaning (but

little more).

- Deep Listening seeking to understand
the person, their personality and their
real and unspoken meanings and

motivators.

- Empathetic Listening seeking to
understand what the other person is

feeling, demonstrating empathy.

Take a moment and reflect on a time when
someone really heard something you
needed to say. If you are like most people,
the feeling of being heard, of having truly
communicated something of importance,
was healing and affirmed you as an essential
part of the relationship. Now imagine
how you can give that same affirmation
to another through the way you listen to

them.

In his book “Choices and Illusions” Eldon
Taylor eloquently states, “The real meaning
in life comes from what you give, not
from what you take.” This applies to the
process of communication. True listening
is giving of your full attention to another,
without having to take away from what is
being communicated. The resultis a higher
likelihood of successful transmission of the

message.

How very critical listening to, and hearing
another’s communication can be in our
daily interactions. In the workplace, it can
mean the difference between successfully
completing an assignment on the first
attempt and having to start over because we
didn’t listen closely to what was requested.
With family members and in friendships
it helps prevent hurt feelings, worry, and
resentment. Reducing these stressors,
decreases our eligibility for experiencing

burnout.

Meaningful listening offers others life
validation, through their communication.
The affirmation of truly knowing one
has shared feelings, emotions, thoughts
and ideas with another human being
magnifies and reinforces our existence.
both verbal and

innate, can empower us through the

Effective listening,
gift of a communication connection. By
listening with an open heart and open
mind, we follow others’ words, join in the
communication and encourage human
interaction. Through this form of listening,
we offer the gift of our presence and
attentiveness. In doing so, we meet others
at that shapeless, limitless, infinite level
of equanimity absent outward influences.
Communication from this quiet inner place

is a gift we both give and receive.

Industrial
Commission
Announces
Increase in Lost
Wage Benefits

The Industrial Commission of Arizona
recently announced an increase
in the maximum average monthly
wage to be utilized for work-related

injuries.

According to the Commission, for all
injuries occuning on or after Janu-
ary 1, 2012, the maximum average
monthly wage will be $4,062.29,
reflecting an increase of $141.54,
or 3.6%, over 2011's maximum of
$3,920.75. With this increase, next
year's maximum weekly rate for
temporary total disability (TTD) for
claimants with dependents will be
$629.02, a figure representing a
$21.70 increase over 2011°s calen-
dar year moximum weekly TID rate
of $607.32. Without the depen-
dent allowance, the new maximum
weekly TID rafe will be $623.28,
reflecting a $21.77 increase over
2011's maximum weekly rate of
$601.51.
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AWCCA To Once Again Offer
Continuing Education Credits

The AWCCA Executive Committee
plans to maintain its arrangement
with the Insurance Educational
Association (IEA) to offer continuing
education credits for attendance at
its 2012 Seminar and at most of its
monthly dinner meetings for the 2011-
12 meeting year which will begin on
September 13th. The AWCCA began
offering continuing education credits

at the end of 2009.

Continuing education credits benefit
dinner meeting and seminar attendees
who have earned their WCCP (Workers
Compensation Claims Professional)
designation in meeting their annual
educational

sixhour  continuing

requirement.

Continuing education credits will be
offered for the September, October
and November, 2011 dinner meetings,
the January, March and April 2012

THE

dinner meetings, and the February, 2012
Seminar. No continuing education
credits will be offered for attendance
at the December, 2011 Holiday Party or
the May, 2012 dinner meeting when the
program will honor recipients of the
Fred Brick Memorial Rehabilitant of

the Year awards.

For further information, please contact
AWCCA President Tara Shields at
TShields@CircleK.com.

CLINIC

State of the Art Orthopedic Care
Five Valley Locations

602-277-6211
www.tocamd.com
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Court Rules Special Fund Missed Deadline

The Industrial Commission of Arizona’s (ICA')
Special Fund Division/No Insurance Section
waived its statutory election of remedies
defense by being tardy in asserting that
defense according to a ruling from the
Arizona Court of Appeals, Division One, which
upheld a decision by an ICA Administrative
Law Judge (ALJ).

In Special Fund Division vs. Industrial
Commission of Arizona, Richard Bombara
et al, Special Fund attorneys had moved
fo dismiss a workers’ compensation claim
filed by Richard Bombara because he
had filed a negligence action against his
employer — J A R Inc., which did not have
workers’” compensation coverage. The Court
cited Arizona Revised Statutes (A.R.S.) § 23-
1024(B), which states that an employee “who
exercises any option fo institute a proceeding
in court against his employer waives any right

to compensation.”

Bombara had also filed a claim with the ICA,
and the Special Fund accepted the claim
for benefits. The ALJ ruled the Special Fund
should have requested a hearing ot that
fime instead of five months after accepting
the claim.

Bombara was injured while he and a fellow
employee were testing jet skis for J A R Inc.
in May of 2008. Per Arizona law, he had
the opftion of fiing a negligence action in

By Jim Gill Examiner Editor

Superior Court or filing a claim for workers’
compensation benefits. He first chose to file
the negligence action, butin January of 2009,
he filed a claim for work comp benefits. Later
that month, Bombara and JAR Inc. agreed to
dismiss the Superior Court negligence action
without prejudice.

A Notice of Determination was issued by the
ICA Special Fund in March of 2009 accepting
the claim for benefits. Five months later, in
August of 2009, the Special Fund moved to
dismiss the claim based onA.R.S. § 23-1024(B).
The ALJ denied the motion to dismiss, ruling
that the Special Fund had waived its defense
since it had not been asserted within 90 days
affer issuance of the Notice of Determination.
The ALJ ruled that the Notice had become
final in June of 2009.

Special Fund aftorneys argued they had
acted promptly in August after discovering
that Bombara had filed suit in Superior Court.

In the ALJ's original ruling, he cited a 1998
decision in Estate of Wesolowski v. Industrial
Commission, which stated: “The defense
is lost if not asserted before an award for a

compensable claim is entered”.

In the Bombara case, the Court said,
“We agree with the ALJ that the Notice
of Determination issued by the Special

Fund in March 2009 became final in June

2009 because it was not timely contested,
challenged or objected to by any party.”

According to the Appellate Court’s ruling, a
carrier or the Special Fund may amend or
rescind a Nofice within 90 days pursuant fo a
1986 Division One opinion which said:

“Itis clear from the testimony that the practices
of the ICA are to allow a carrier to unilaterally
rescind or amend a previously issued Notice
of Claim Stafus within the 90 day statutory
period. Thus, both the claimant and the carrier
may void the binding effect of the Notice of
Claim Status with this timeframe. However,
after that period has expired, the claimant
cannot avoid the effect of the notice simply
by claiming it is eroneous. Neither can the

carrier.”

Commenting on the Special Fund’s belated
discovery of the negligence suit, the Court
noted that the “Special Fund contends
the law should require employees seeking
workers’” compensation benefits fo disclose
the filing of actions in Superior Court. Special
Fund argues that we should not place on it
the burden and expense of search Superior
Court

to determine if clamants have sued their

records or otherwise investigating
employers. We believe this policy argument is

better addressed to the Arizona Legislature.”

Paul J. Gleason, PT
Principal
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COURT CLARIFIES PRESUMPTIVE DISEASE

EVIDENCE REQUIREMENTS

By Leslie Rich, CPCU, AIC, CCLA/ACLA, Southwest Risk Services

All fifty states have adopted various statutes
providing special compensability criteria
for certain types of diseases developed by
firefighters and police officers as a result
of their unique employment duties. These
statutes vary widely in the types of diseases
covered; however, most involve illnesses
related to the heart and lungs, as well as
certain types of cancers. The statutes also
differ as to the type of evidence necessary to
rebut the presumption that the employment
played a causal role in the particular
malady’s development. A.R.S. 23-901.01(B

-E) is Arizona’s version of this type of law.
A thorough analysis of its mandates and
the Arizona Court of Appeals’ (Division
One) recent decision in William Hahn v
Industrial Commission can illuminate the
types of diseases covered, along with the
requirements necessary for a firefighter
or peace officer to successfully invoke
the statute’s presumptive compensability

criteria.

A.R.S. 23-901.01(B-E) is only applicable to
firefighters and peace officers. The statute

defines a firefighter asa “full-time” employee
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“who was regularly assigned to hazardous
duty.” On the other hand, peace officers
are defined as a “full-time” employee “who
was regularly assigned to hazardous duty
as a part of a special operations, special
weapons and tactics, explosive ordinance
disposal or hazardous materials response
unit.” Interestingly, the statute can also be
applicable to former firefighters and peace
officers, as long as a claim for workers’
compensation benefits is filed on or before

their sixty-fifth birthday.
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Furthermore, the statute’s mandates can
only be invoked if the firefighter or peace
officer develops “brain, bladder, rectal
or colon cancer, lymphoma, leukemia or
aden carcinoma or mesothelioma of the
respiratory tract that results in disability
or death...” If one of these maladies
has developed, it is “presumed to be an
occupational disease..and is deemed to
arise out of [the] employment.” However,
in order for this presumption to apply, all
of the following criteria must be met: 1)
the firefighter or peace officer passed a pre-
employment physical examination without
evidence of cancer; 2) the firefighter or
peace officer was assigned to hazardous
duty for a minimum of five years; and 3) the
firefighter or peace officer was exposed to a
known carcinogen, informed his employer

of this exposure, and the carcinogen is

... Court Clarifies continued from page 17

“reasonably related” to the development of
the cancer. Significantly, the statute “does
not apply to cancers of the respiratory tract
if the firefighter or peace officer has smoked

tobacco products.”

The Hahn case involved a City of Phoenix
firefighter, who during his nineteen years
of employment with the City, had been
assigned to hazardous duty for at least five
years. Significantly, he was also repeatedly
exposed to toxins, which he had reported
to his employer on forty-one occasions. In
2008, he was diagnosed with colon cancer
and subsequently filed a claim for workers’
compensation benefits. The claim was
denied, and upon timely protest, the case
was set for a series of hearings before an
Administrative Law Judge (ALJ]) at the

Industrial Commission of Arizona (ICA).

After receiving testimony from several
physicians, the ALJ ruled that the claimant
was ineligible for the presumption of
compensability afforded under A.R.S. 23-
901.01. Although all the other statutory
requirements necessary to invoke the
presumption were satisfied, he had failed
to present evidence demonstrating that
any of the three known carcinogens he was
exposed to were “reasonably related” to the
development of colon cancer. The ALJ also
opined that, in the absence of the statutory
presumption of a causal connection
between his employment and the illness’s
development, “the evidence tends to point
to other non-industrial risks as being more
predominant such as having a significant

family history of rectal and colon cancer,

and early discovery of pre-cancerous polyps

Continued on page 19...
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(mother, sister, and brother).” As a result,
the ALJ denied the claim for benefits.
After a request for review resulted in the
ALJ affirming her prior decision, the case
was litigated before the Arizona Court of

Appeals.

The claimant contended that the ALJ
had misconstrued A.R.S. 23-901.01;
therefore, he was entitled to the statutory
presumption that the development of his
colon cancer was related to his exposure
to toxins while working as a firefighter.
Again, it was undisputed that the claimant
had satisfied all of the aforementioned
statutory requirements, with the exception
of presenting evidence that the applicable
carcinogen(s) was “reasonably related”

to the development of colon cancer.

... Court Clarifies continued from page 18

However, the claimant asserted that this
was unnecessary because the statute was
intended “to clarify that a firefighter need
only prove that he was industrially exposed
to a cancer-causing carcinogen, not that the
carcinogen has been shown to cause the
particular cancer contracted.” To interpret
the statute otherwise would eliminate its
legislative purpose — to enable firefighters,
who develop certain forms of cancer
after exposure to known carcinogens, to
obtain workers’ compensation benefits by
eliminating the necessary burden of proving
a direct casual connection between the

exposure and the malady’s development.

The Court strongly disagreed with the

claimant’s assertions and determined

that the ALJ’s initial analysis of the case

should be upheld. First, it stated that the
language of A.R.S. 23-901.01 was clear
and unambiguous. To invoke the statutory
presumption, appropriate evidence must
be proffered demonstrating that “the
carcinogen is reasonably related to the
cancer.” Had the claimant submitted any
medical evidence showing a general causal
connection between the colon cancer and
at least one of the three known carcinogens
he was exposed to, the presumption would
have been applicable. Then, any need for
him to prove that a specific exposure(s)
caused his colon cancer would have been

eliminated.

Furthermore, the Court expounded that
the statute, by applying the plain meaning

Continued on page 20...
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of the text as written, does express the
legislative intent of lowering the burden
of proof for firefighters or police officers
who develop certain forms of cancer.

The higher

demonstrating “a direct causal connection

evidentiary standard of
or proximate cause” between exposure to
the carcinogen(s) and the development of a
particular cancer is not applicable. Instead,
to qualify for the statutory presumption,
the claimant need only prove that a general
causal link exists between the applicable
carcinogen(s) and the development of the
cancer, which is clearly a lesser burden
of proof. Indeed, the Court referenced a

California case involving statutory language

... Court Clarifies continued from page 19

similar to Arizona’s, wherein the burden of
proof was defined as “less of a showing
than ‘proximate cause’ but more than mere

coincidence of exposure and cancer.”

When compared to the laws of other states
addressing presumptions of compensability
for claims involving firefighters and peace
officers, Arizona’s statute is somewhat
restrictive in that only certain types of
cancer qualify. Many other states include
non-cancer related respiratory and heart
diseases as well. Furthermore, as stated in
the Hahn decision, the burden of proof is
clearly reduced for firefighters and police

officers who develop certain forms of

cancer; however, a modicum of evidence
is still required before the presumption of
compensability can be invoked. But, to be
sure, Arizona’s statute certainly attempts to
accomplish the common goal encompassed
in all these types of laws — the ensured
and expeditious provision of workers’
compensation benefits for firefighters and
peace officers whose dangerous public
employment responsibilities expose them
to unique risks of developing various

diseases.

ARIZONA HAND AND WRIST SPECIALISTS

HAND, WRIST & ELBOW SURGERY
RECONSTRUCTIVE & MICROSCOPIC SURGERY

Board certified Surgeons specializing in
Surgery of the Hand, Wrist and Elbow

The Offices of:

James G Beauchene, MD
Mark J. Leber, MD
Paul M. Guidera, MD
Matthem M. Conklin, MD
John J. Shaff, PA-C
Jami J. Aranda, PA-C

Our mission is to be the preeminent providers of prevention and treatment of
upper extremity disorders. We strive to treat patients with respect and
compassion with helping them to understand their diagnosis and care, improving
the quality of life of our patients for return to avocation and occupation.

690 N. COFCO CENTER COURT, SUITE 190 _ PHOENIX, ARIZONA 85008 _ (602) 393-1010 _ FAX (602) 393-1011
5757 W. THUNDERBIRD, SUITE W461 _ GLENDALE, ARIZONA 85306 _ (602) 548-2222 _ FAX (602) 896-0941
2940 BANNER GATEWAY DR., SUITE 350 _ GILBERT, ARIZONA 85234 _ (480) 214-9444 _ FAX (480) 214-9445

A Division of OSNA

Page 20



Investigator’s Field Notes - Part 4

By Michael A. Nathe, Certified Surveillance Expert, President, Nathe & Nathe Investigations

Aswe wrap up this four-partseries regarding
points of interest and the often “odd”
landmarks encountered via the Phoenix/
Tucson Interstate-10 corridor, our weather
is rewing back to the brutal Arizona
summer heat. Big Gulps are back on sale
for 79 cents so stay hydrated and keep the

sunglasses handy.

Ourlastleg of this trip takes us from the ever-
expanding community of Eloy back into the
outskirts of greater Phoenix which, over the
decades, has expanded south right up to
the borders of the Gila River Reservation.
Now that the rest areas along the freeway
have reopened with the locals laying out
their blankets of Indian jewelry for the
tourists, the numerous truck stops along the
interstate have slowed down to “normal.”

This drop in their business has resulted in
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even larger displays of low-cost GPS units
and radar detectors, fast food outlets and,
amazing to me, clean(er) bathrooms. While
there, you can “fill up” with (not-so-cheap)
gas, “fill in” the gaps of your music library
with Tanya Tucker cassettes, or “fill out”
with the extra large drink and chips. Hey,

those truckers didn’t just develop those

bodies overnight, you know.
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Probably the strangest thing along this
section of the Phoenix/Tucson corridor is
beside a dirt pullout between milepost 171
and 172 on the east side of the Interstate.
The story goes that, in the late 1970s, a semi
operator broke down at this spot and, while
waiting for a tow, noticed a tree stump in
the adjacent desert that, he thought, looked
a lot like a turkey (they had good drugs in
the 70s!). This guy subsequently painted
the stump bright red and flat black and
created a monument that still exists over 30

years later.

Ok, ok. 1, too, can’t figure out how this
trucker just happened to have these paints
handy or even took enough interest in this
stump to climb over the highway’s barbed
wire fence. I was told of this oddity by a
highway maintenance man in the mid 1980s,
and why would this government employee

make anything up?

Over the decades, this “turkey” has been
occasionally repainted but continued to rot
into the poor image that it is today. One or
two more heavy rains should just about put
this “monument” in the earth for good but,
if you’re paying close attention and drop
below 85 miles per hour (thanks, DPS radar

van), you can still see the “trucker’s turkey.”

This wraps up the field investigator’s
notebook series and 1 hope you found
something useful to take your mind off
of the poor radio reception and numbing
landscape between Tucson and Phoenix.
Don’t even get me started on the landscape
between here and Yuma! Have a safe and

prosperous summer.



PAIN CONSULT

There has been and there remains much
confusion and disagreement regarding
the validity of various technologies and
interventions used in the treatment of

chronic pain.

There is agreement, however, that a
multimodal or multidisciplinary approach
to chronic pain, utilizing medication,
interventions,  physical therapy and
psychological therapy, offers the best

chance of success.

The

medicine” has come into vogue to attempt

catch  phrase, “evidence-based-

to address proof of appropriateness
and effectiveness in validating the use of
various approaches to pain management.
However, evidence based medicine can be
hijacked depending on the quality of the

evidence utilized.

A respected evidence-based database is
the Cochrane database. “The Cochrane
Collaboration is an international, non-
profit, independent organization,
established to ensure that up-to-date,
accurate information about the effects
of healthcare interventions and is readily
available worldwide. It produces and
disseminates systemic reviews of healthcare
interactions, and promotes the search for
evidence in the form of clinical trials and
other studies of the effect of interventions.”

(www.cochrane.org)

It is interesting to see how various
authorities view the different treatment
approaches we see utilized in chronic

pain syndromes. It is helpful to have the

by Stephen Borowsky M.D.

perspective of these authorities to better
understand and shape our opinions of

these technologies.

I will cover some of these issues and the
conflicting and confusing conclusions
in the following article. Evidence-based-
medicine has led to a proliferation of
treatment guidelines. It becomes obvious
that specialist societies conflict with or
ignore the guidelines of other organizations,
supposedly based on the same literature
and research. Non-stakeholders will tend
to ignore interventional pain management
guidelines. More confusing is that the gold
standard for a treatment may be based on
data or research that, in the next years, will

be disproven.

The American Pain Society, at its 28th
Annual Scientific Meeting in May 2009,
disagreed with some of the guidelines in
the draft of the practice guidelines of the
American Society of Anesthesiologists
Task Force on Chronic Pain Management.
The American Society of Interventional
Pain Physicians was “at odds” with the
American Pain Society guidelines and the
draft guidelines from the American College
of Occupational and Environmental
Medicine that discouraged interventional

techniques.

Roger Chou, M.D., who was director of
the American Pain Society Clinical Practice
Guideline Program, stated with regard to
discography that “Our position is that it just
has not been shown to be helpful.” With

respect to facet procedures, he states that
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“Trials show that it is not effective, although
there is no evidence that it is making people
worse.” Spinal cord stimulation for failed
back surgery with persistent radiculopathy
received a weak recommendation based on

moderate quality evidence.

The Cochrane database concluded that
“Spinal cord stimulation might be effective
for certain patients, but there is little
evidence available to assess the benefits and

harms of this treatment”.

The guidelines for spinal cord stimulation
(SCS) written by Richard North, M.D. of
John Hopkins, published in Pain Medicine
in 2007,

controlled trial data shows that SCS is

indicated that “Randomized

superior to repeated low back surgery...”

The vague and sometimes conflicting

guidelines continue to appear.

The American Society of Anesthesiologists’
draft recommendations concluded that
“Invasive diagnostics such as provocative
discography, facetjointblock, and sacroiliac
joint block tests have NOT been proven to
be accurate for diagnosing various spinal
conditions, and their ability to effectively
guide therapeutic choices and improve
ultimate patient outcomes is uncertain.”
They further indicate that “epidural steroid
injections are an option for short term relief
of persistent radiculopathy, although not for
non-specificlowback pain or spinal stenosis.
Other interventional strategies, such as

local injections, prolotherapy, botulinum

Continued on page 23...



toxin injections, facet joint injections,
sacroiliac joint injections, radiofrequency
denervation, and intradiskal electrothermal
therapy (IDET), are not supported by
convincing consistent evidence of benefit
from randomized trials.” “Fair evidence
supports the use of spinal cord stimulation

in failed back surgery syndrome, those with

persistent radiculopathy after surgery.”

Subsequently, however, the American
Society of Anesthesiologists Task Force
published guidelines in the journal
Anesthesiology in April 2010, and indicated
that facet joint injections, sacroiliac joint
injections, medial branch blocks, botulinum
toxin and spinal cord stimulation “may be
used”. Is this a reversal of the original draft

conclusions?

The in 2008,

discontinued coverage of implantable

state of Washington,
drug delivery systems (“morphine pumps”)
in non-cancer pain cases for workers’
compensation patients, Medicaid patients
and state employees. With regard to spinal
injections, the Washington State Clinicians
Committee on 3/22/2011 stated “Evidence
overallislow to support the use of injections
of pain medicine around the nerves of
the spine — with many trials showing no
better outcomes than the placebo or saline
injection. Epidural spine and sacroiliacjoint
injections had slightly stronger evidence of
short term pain relief..” Their final decision
on coverage was to be available after their

May 2011 meeting.

It appears that spine nerve injections refer

to facet medial branch blocks, and it is

... Pain Consult continued from page 22

unknown whether spinal cord stimulators
were to be included in their final decision

on coverage.

Most chronic pain problems involve a
multitude of physical and psychological
factors that manifest in symptoms of pain
and disability, and therefore it is difficult
to design a randomized well-controlled
research study. Additionally, stakeholders
in specific or various technologies play a
role in establishing guidelines, and this may

introduce bias.
FACET PROCEDURES

Medicare has determined that it overpays
physicians by $96 million each year for
facet procedures, resulting from insufficient
documentation and improper coding.
Medicare then issued a draft proposal
with the indications for coverage of facet
procedures. This would first require a
detailed pain history that would support a
diagnosis of a facet pain source, and then
the diagnostic procedures appropriate to

substantiate the diagnosis.

Note that facet joint pain is usually a
diagnosis of exclusion, and the diagnosis
is made by performing diagnostic facet

injections.

Medicare’s draft states that there must
be objective measurements of functional
impairment, with a duration of pain greater
than three months at an average level
of 6 on a 0 to 10 scale. There should be
evidence of a poor or inadequate response
to conservative management, including
physical therapy and medications for at

least three months.
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With facet pain, pain is usually axial (back),
worse than leg pain, and not associated
with neurologic deficit or radiculopathy,
spondylolisthesis, spinal stenosis, fracture,
tumor, infection, etc. There must be an
absence of non-facet pathology that could
explain the back pain. Local tenderness
and/or a painful response to facet loading
maneuvers such as hyperextension of the
spine can be suggestive but not conclusive

of a facet joint source of pain.

Frequently overlooked in the drive to a facet
diagnosis, is the presence of myofascial or
a soft tissue source of pain. A local trigger
point injection, with local anesthetic,
can help identify a soft tissue source,
eliminating the facet source. The trigger
point in the muscle/soft tissue can overlie
the facet joint, and can cause radiation of
pain, and can easily be misdiagnosed as

facet syndrome.

However, you just do not see physicians

performing  diagnostic  trigger point
injections  before considering  facet
procedures.

The Medicare draft proposes a double-
comparative local anesthetic blockade
under fluoroscopic or CT guidance. The
block can be either in the actual facet joint
or at the nerves to the facet joint via medial
branch block. Double-comparative means
that two blocks are performed, one with
short acting local anesthetic, and a second
block with a long acting local anesthetic,
with a maximum injection volume not to

exceed 0.5ml to 1ml per joint, including

Continued on page 24...



contrast dye. Two to three adjacent facet
joints may need to be injected to determine

the specific source level.

For a credible diagnosis of facet pain, the
first injection should produce an 80 percent
reduction in pain while the patient engages
in activities that would typically elicit or
aggravate the pain. The second injection,
with the different local anesthetic, two or
more weeks later, again should produce
80 percent relief. Each injection should
produce benefit consistent with the
duration of action of the local anesthetic,
i.e. the short acting local anesthetic would
produce one to two hours of benefit, and
the long acting local, four to five hours of

benefit.

This technique would show consistency
of response, and help eliminate a placebo
effect.  Of course, the patient should
NOT be told beforehand of the expected
duration of each injection, or the expected

level of benefit.

With appropriate and consistent response
to diagnostic injections, the Medicare
draft recommends a maximum of four
therapeutic injection procedures per year if

there is persistent 50 to 80 percent relief.

Thermal coagulation / radiofrequency
(RF) denervation of facet nerves, would
first require an appropriate response to
the double-comparative diagnostic medial
branch blocks, and the RF procedures then
must produce nine months or more of
appropriate benefit, and would be limited

to twice a year maximum.

... Pain Consult continued from page 23

These are very reasonable
recommendations for guidelines for a
procedure that has obviously been misused
and abused. For the most part, these draft
guidelines are not utilized in practice, and
I have seen only one example of this in

practice.

United Healthcare Policy, 02/03/2011,

indicated that thermal radiofrequency
ablation of facet joint nerves is proven for
chronic cervical, thoracic and lumbar pain,
when the facet pain source is confirmed
by diagnostic medial branch block with
of needle

fluoroscopic  confirmation

placement. Policy includes a maximum
of two RF procedures over 12 months,
provided there is a 50 percent or greater
documented reduction in pain for ten to 12

weeks.

COMPLEMENTARY/ALTERNATIVE
MEDICINE

In an article in Pain Medicine News Special
Edition, Dr. Edzard Ernst, at the University
of Exeter in England, was noted to be the
first Professor of Complementary Medicine
in the world. Complementary medicine
includes herbal remedies, acupuncture,
Reiki, crystal healing, homeopathy, etc.
He has become “the scourge of alternative
medicine” by publishing research that
exposes alternative modalities that lack
documentation of efficacy.  He has
published several books on the subject
including Complementary Therapies for
Pain Management, An Evidence Based
Approach, Elsevier Science, 2007. He has
been called “the quackbuster” and “the

complementary medicine detective”.
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Dr. Ernst states that only 5 percent of
alternative therapies are backed up by
evidence. In his “Guide to Complementary
and Alternative Medicine”, around 95
percent of the treatments are statistically

indistinguishable from placebo treatments.
MISCELLANEOUS

From the standpoint of injury and liability,
specifically regarding cervical interventional
pain procedures, the American Society
of  Anesthesiologists’ closed  claims
database (malpractice cases 2005 & 2008),
concluded that traumatic spinal cord
injury from cervical injections was more
common in patients who received sedation
or general anesthesia and in those who
were unresponsive during the procedure.
This conclusion would substantiate what
is common sense, that a needle placement
and injection in a high risk spinal area
would be more dangerous if the patient was
sedated or asleep and could not respond or
warn the practitioner early to an improper

placement that would hopefully then avoid

injury.

There are conflicting studies and opinions
regarding numerous other interventions
including  discography, transforaminal
epidural steroid injections, and the use of
opioids in chronic pain conditions. But

that is another story.

In conclusion, there is little evidence or
conflicting interpretation of evidence

regarding many pain  management

approaches, complicating our ability to

safely and appropriately treat our patients.



